The 'two-thirds rule' stands as a caveat to the quantitative jurisdictional thresholds stipulated in the Merger Regulations. It prevents the attribution of a 'Community dimension' to large business mergers where two-thirds of the parties' respective turnovers are made in one and the same member state. It sees the relevant national authority and not the European Commission enjoy competence to assess the competitive effects of such a transaction. In the immediate aftermath of Gas Natural/Endesa -a case which the European Commission accepted only reluctantly did not possess a Community dimension -the Competition Commissioner mooted the legislative repeal of the two-thirds rule. The reception by member states of a proposal on these lines is unlikely to be uniformly generous. This note first reviews the origins and content of the two-thirds rule, before proceeding to consider the current momentum behind and prospects for successful reform. It suggests that a wider rapprochement between divergent perspectives on the best approach to achieving economic development both within and across the member states of the EC -and in particular on the problematic issue of support for 'national champions' -will likely be necessary before any revision can occur.
Introduction
In November 2005, the European Commission confirmed that a proposed merger between two Spanish energy companies -Gas Natural and Endesa -did not possess a 'Community dimension' and should therefore be assessed by the Spanish national competition authority. 1 This decision was, in itself, somewhat mundane. Its ramifications for the jurisdictional rules stipulated in Article 1 of the EC Merger Regulation, however, may prove to be hugely more significant. 2 The immediate response of the Competition Commissioner was to moot the legislative repeal of the 'two-thirds rule' that tempers the attribution of a Community dimension to some large business mergers. 3 The reception by Member States of any such proposal is unlikely to be uniformly generous. This note first reviews the origins and content of the twothirds rule, before proceeding to consider the current momentum behind and prospects for successful reform. It suggests that a wider rapprochement between divergent perspectives on the best approach to achieving economic development both within and across the member states of the EC -and in particular on the problematic issue of support for 'national champions' -will likely be necessary before any revision can occur.
The Origins and Content of the Two-Thirds Rule
The introduction of the EC merger regime in 1990 was intended to ensure coverage of mergers that would cause 'significant structural changes the impact of which… [went] beyond the national borders of any one Member State'. 4 The question as to when a merger would be best considered at the national, and when the supranational, tier of governance -as determined by the jurisdictional criteria -was originally one of the most fraught in European merger control. Indeed, it was the last matter to be agreed when the Merger Regulation was first negotiated. 5 Article 1 of the original Merger
Regulation stipulated a test based on combinations of worldwide and Community levels of turnover. 6 Should this test be satisfied, the given concentration would be deemed to possess a Community dimension, and therefore to be subject to the Commission's exclusive jurisdiction. Should the thresholds not be met, the transaction would fall to be considered only by relevant national authorities. Importantly, this threshold test was circumscribed by the two-thirds rule. This provided that where 'each of the undertakings concerned achieve[d] more than two-thirds of its aggregate Community-wide turnover within one and the same Member State', no Community dimension would arise. The two-thirds rule represents a 'centre of gravity approach'
to the division of competence. 7 It was designed to identify concentrations which involved large companies with interests in more than one country, but which were nonetheless essentially domestic to one Member State. Such cases would be left to the national authority. 8 As originally conceived by the Commission, this rule would have required three-quarters of turnover to be made in one and the same Member State.
The concession was necessary to secure the acquiescence of a number of Member States.
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After some years' experience, in 1996 the Commission conducted a review of the operation of the jurisdictional thresholds and concluded that they were not operating effectively. 10 Attention focused, however, not on the allocation of cases per se but on the limited capacity of the system as originally conceived to offer a 'one-stop shop' at 5 6 This test is reflected in Article 1(2) ECMR, and provides that a concentration normally has a Community dimension where (a) the combined aggregate worldwide turnover of all the undertakings concerned is more than €5,000m, and (b) the aggregate Community-wide turnover of each of at least two of the undertakings concerned is more than €250m. 7 Commission, Green Paper on the review of Council Regulation (EEC) No 4064/89, COM(2001) 745 final, para. 23. 8 There has been some ambiguity in the decisional practice of the Commission as to whether all undertakings concerned in the merger transaction, or just those two or more that generate more than €250m (Art. 1(2)ECMR) or €100m (Art. 1(3)ECMR) in aggregate Community-wide turnover. It would seem that the Commission has resolved this issue in favour of the former interpretation - which transactions likely to affect a number of national markets could be assessed.
This would relieve business of the need to engage with multiple merger control regimes, and avoid the associated regulatory burden that this would impose. The Commission's solution was to introduce a second set of jurisdictional thresholds based on world-wide and Community levels of turnover, but in addition on the levels of turnover generated in each of three or more member states. 11 Notably, this test was also made subject to the two-thirds rule.
In the most recent review of the Merger Regulation, the focus on refining the one-stop shop principle continued. The primary frustration was that the second set of jurisdictional criteria in force since 1998 had had little positive impact on the allocation of multi-national cases to the Commission. 12 The recasting of the Merger
Regulation saw a move towards greater reliance on enhanced case referral mechanisms on the basis that the attempt to devise 'perfect' quantitative rules was futile. 13 Recital 11 of the recast Merger Regulation explains that the rules governing the referral of cases 'should operate as an effective corrective mechanism in the light of the principle of subsidiarity', and that these rules 'protect the competition interests of the Member States in an adequate manner'. Interestingly, the continuing value of the two-thirds rule was not questioned during the pre-legislative deliberations and was retained as part of the jurisdictional tests. The Commission's review 'brought to light 11 Regulation 1310/97/EC amending Regulation 4064/89/EEC on the control of concentrations between undertakings (1997) OJ L180/1, Article 1(b). This test is reflected in Article 1(3) ECMR, and provides that a concentration will also normally be found where (a) the combined aggregate worldwide turnover of all the undertakings concerned is more than €2,500m; (b) in each of at least three Member States, the combined aggregate turnover of all the undertakings concerned is more than €100m; (c) in each of at least three Member States included for the purpose of point (b), the aggregate turnover of each of at least two of the undertakings concerned is more than €25m, and (d) the aggregate Community-wide turnover of each of at least two of the undertakings concerned is more than €100m. [no] urgent need to modify the level of the two-thirds rule'. 14 Indeed, the Commission concluded explicitly that the two-thirds rule had functioned effectively, 15 and noted that the majority of its consultees concurred with this view. 16 Tellingly, the two-thirds rule was nowhere mentioned explicitly in the report of an investigation into the proposed reforms undertaken by a House of Lords Select Committee.
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The quantitative nature of the jurisdictional tests no doubt allows some mergers that have effects that are of Community interest to remain within the jurisdiction of national authorities (and vice versa). Indeed, a number of sectors -including the energy supply market -have been identified in which mergers that are of Community interest -in that they involve significant trans-frontier effects on competition -are nevertheless unlikely to come within the Merger Regulation due to the fragmented structure of the relevant markets. 18 The bluntness of the quantitative rules, however, must be considered in context. The rules should be seen as 'a necessary concession to the need for a bright-line determinant of jurisdictional competence in a context where speed of assessment is imperative in sustaining business opportunities and confidence'. 19 The approach adopted by the Commission and Member States to this sometime lack of efficacy has been to provide mechanisms for the reallocation of cases both before and after notification. 20 The question, however, is whether there is any justification for a specific rule that accords competence to a Member State, when clearly the transaction will have an impact on competition beyond the borders of that state alone.
14 Commission, above n.7, para. 23. 15 Commission, above n.13, para. 11. 16 Commission, Green Paper on the Review of Council Regulation (EEC) No4064/89: Summary of the Replies Received, para. 1. These views were professed despite earlier conclusions that certain transactions with clear cross-border effects are excluded from the scope of the Merger Regulation by this criterion, and that a significant proportion (35%) of the European business community indicated that the rule does not distinguish 'national transactions' in a satisfactory manner - 
Momentum for Change: the Commission's Decision in Gas Natural / Endesa
The Commission's decision in Gas Natural / Endesa concerned its competence to assess the proposed acquisition of one Spanish energy company (Endesa) by another (Gas Natural). The bid had been notified by Gas Natural to the national competition authority on the basis that while the companies were sufficiently large for the transaction to possess a Community dimension, both earned more than two-thirds of their Community-wide turnover in Spain alone. Endesa contended that the submission made by Gas Natural regarding Endesa's turnover was incorrect, that it had not in fact earned two-thirds of its turnover in Spain, and that -in accordance with the two-thirds rule -the proposed acquisition was for the Commission to consider. 22 These adjustments would reduce Endesa's Spanish turnover below the two-thirds level necessary to preclude Commission jurisdiction.
Gas Natural contested these submissions, and highlighted a number of counteradjustments that would also be necessary following the logic proposed by Endesa.
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The Commission noted that the 'purely quantitative' nature of the thresholds in Article 1 was intended to allow firms a 'simple and objective mechanism that can be 21 Interestingly, there was some attempt to use the case referral mechanisms in Gas Natural / Endesa, although the requests made by the Italian and Portuguese authorities were rejected by the Commission on the basis that it was not better-placed to conduct an assessment -see Commission press release, IP/05/1356, 27October 2005. Pre-notification referral under Article 4(5) ECMR was precluded on the basis that it is possible only where both the parties so request. 22 Commission Notice on the calculation of turnover under Council Regulation (EEC) No 4064/89 on the control of concentrations between undertakings (1998) OJ C66/25. The adjustments included elimination of revenues of distribution companies representing a 'mere pass-through'; elimination of revenues from gas exchanges involving no economic consideration; reclassification of some captions of the income statement; elimination of State aids to indigenous coal producers; elimination of revenues from charge of external, security and diversification costs; elimination of assets assigned to Endesa; elimination of compensation for extra costs relating to earlier years; recording of additional revenues at Endesa Italia; deduction of discounts taxes and levies, and other minor adjustments -see above n. That such room for inconsistency should arise in the energy sector is particularly poignant given the Commission's difficulties in managing a sound liberalisation of markets in this area -see Commission, above n.18. 34 ibid., para 8. 35 ibid., para 9. 36 ibid., paras 14-15. The focus on foreclosure of markets is unsurprising given that this is the one anticompetitive effect that may not be considered by the home authority, and cannot be prevented by a neighbouring authority. Any concern that one national authority may not allow sufficient weight to the anti-competitive effects of a significant merger on markets outside national borders can be obviated by the mobilisation of neighbouring national merger regimes to protect such markets from harm.
the newly enhanced case-referral rules would allow for the bifurcation of the assessment between the tiers of governance as appropriate. 37 In consequence she argued, 'proper' national competence would be respected. She considered it no longer necessary to resort to a 'broad-brush' approach such as the two-thirds rule in order to ensure respect for subsidiarity. In sum, the Commissioner concluded that the ongoing need for the two-thirds rule was "questionable", and that following a consultation with stakeholders and member States on the question she hoped to return to the College with a proposal for legislative reform.
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Prospects for Reform: the 'National Champions' Problem
At first glance, the Commission response to Gas Natural / Endesa seems both rational and reasonable. Indeed, that the Commission should wish to revise the case allocation thresholds has long been predicted: "in the longer term… the Commission will resume its pressure for an expansion of its jurisdiction until the point where virtually all major mergers must be notified in Brussels". 39 Moreover, some commentators have pre-empted the Commission by offering proposals for the replacement of the existing two-thirds rule by an alternative that would require the merged entity to generate a minimum turnover in at least two member states. 40 It may be that a lessening of the political sensitivity surrounding merger control, given the widely acknowledged success of the Merger Regulation, will mollify Member States in ceding further sovereignty in this area.
The prospects for a successful overhaul of the two-thirds rule, however, are constrained by realpolitik. The Merger Regulation was promulgated principally under powers set out in Article 308 EC, 41 with the consequence that unanimity will be required for a change to be passed. 42 The history of the ceding of powers to review mergers by Member States to the Commission does not bode well for the current plan. history. 44 Its problem is that Member States are unlikely to be willing to cede further control over one lever by which they remain able to give effect to their industrial policy approach. Reform of the two-thirds rule would eradicate an opportunity for such 'misbehaviour'.
The creation of national champions is sometimes seen as the only way for firms based in a particular country to compete in a global market populated by giant competitors.
The approach might involve, for example, the making of soft loans, the unwarranted award of significant public procurement contracts, or -importantly -the bending of merger laws to defend or promote national companies. It is considered particularly important in respect of industry sectors that are deemed strategically important.
Notably, the approach tends to benefit firms that are already large with wellestablished political connections. The social welfare implications of the decline or failure of such firms can leave it difficult for politicians to resist supportive intervention. Commissioner Kroes has acknowledged that, "in difficult times, it is sometimes appealing to launch ideas about champions and sectoral initiatives". 45 Although by no means alone, 46 the French government is particularly associated with the mercantilist national champions approach to industrial policy. Indeed, it has issued a list of key industries that it intends to protect from foreign takeovers, while also acting to defend French ownership of companies in a range of other sectors. 47 This attitude was given effect in two recent instances: the blocking of a merger between the pharmaceutical company Aventis and Switzerland's Novartis and the orchestration of an alternative takeover by French firm Sanofi, and the facilitation of a merger between utility companies Suez and Gaz de France in order to avoid the acquisition of Suez by Italian firm ENEL. 48 Prime Minister Dominique de Villepin has identified a perceived need for "real economic patriotism", and contended that "when times are hard… it is a question of gathering our strengths... and defending France and things
French… it is better to anchor our companies in the national soil". 49 Interestingly, the industrial policy debate has also recently been returned to the supranational level with calls for the pursuit of a policy of creating 'European champions'.
From the outset, in its implementation of the EC merger control regime the Commission has rebuffed industrial policy arguments of this nature. 51 This stance has recently been commended for the EU and Member States alike by both the Competition Commissioner, 52 and the former Chairman of the UK Competition Commission. 53 Their shared basic contention is that firms that operate in competitive national markets are more likely to be efficient and thus able to flourish on more competitive global markets than contemporaries that are insulated from competition on home markets. Given this belief, the grant of support to national champions is perceived as pathological. For Professor Geroski, "it is competitive markets that produce such champions, not national governments… national champions are more likely to become national basket cases than national breadwinners". 54 Ms Kroes concurs that "vigorous competition at home represents the best industrial policy". 55 She explains that "when industrial policy turns towards inwards, when protectionism leads to economic isolation, the consequence is diminished growth, stagnation and lost prosperity". 56 The consensus among other commentators confirms this attitude:
"no industrial policy has been more comprehensively discredited than the notion that the best way to achieve competitiveness abroad is to suppress it at home".
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Conclusion
The importance of the Gas Natural / Endesa decision lies in the Commission's appreciation of its own impotence in circumstances such as those that the case presented, and the attention that this focused on the two-thirds rule caveat to the Community dimension thresholds. The two-thirds rule is widely considered important for its recognition of continuing national sovereignty over aspects of economic policy.
More profoundly, some national governments appear to value the rule for the freedom it allows them to use domestic merger laws to groom domestic flag-bearer businesses capable of competing on the international plane. Others -and not least the Competition Commissioner -consider this 'national champions' approach anathema to the essence of the single market concept, which is thought to lie in open competition and the free movement of capital, and not in protectionist state intervention. 58 Thus, at the heart of the debate likely to ensue is a clash between competing perspectives on the best approach to achieving economic development both within and across the member states of the EC.
There is some recognition, even in France, that economic protectionism is an errant and counter-productive policy. For example, Nicolas Sarkozy -the French finance minister and presidential hopeful -has agreed that it is no longer possible "to maintain the illusory barrage of a so-called model that each day shows itself no longer to work, nor protect anything or anybody". 59 M. Sarkozy has also contended, however, that "it is not the right of the State to help its industry, it is a duty". 60 Unless and until the futility of protectionist industrial policy is more widely and deeply appreciated by 
